
Constitution Act, 1982 Section 35 

What is Section 35 of the Constitution Act? 

Section 35 is the part of the Constitution Act that recognizes and affirms Aboriginal rights. The 

Canadian government did not initially plan to include Aboriginal rights so extensively within the 

constitution when the Act was being redrafted in the early 1980s. Early drafts and discussions during 

the patriation of the Canadian Constitution did not include any recognition of those existing rights and 

relationships, but through campaigns and demonstrations, Aboriginal groups in Canada successfully 

fought to have their rights enshrined and protected. 

It is important to understand that Section 35 recognizes Aboriginal rights, but did not create them—

Aboriginal rights have existed before Section 35. 

Section 35 of the Constitution Act states: 

35. (1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby 

recognized and affirmed. 

(2) In this Act, “aboriginal peoples of Canada” includes the Indian, Inuit and Métis peoples of Canada. 

(3) For greater certainty, in subsection (1) “treaty rights” includes rights that now exist by way of land 

claims agreements or may be so acquired. 

(4) Notwithstanding any other provision of this Act, the aboriginal and treaty rights referred to in 

subsection (1) are guaranteed equally to male and female persons. 

Section 35 of The Constitution Act, 1982 recognizes and affirms existing Aboriginal rights, but does 

not define them.  What Aboriginal rights include has been the topic of much debate and discussion, 

and they have been defined over time through Supreme Court cases such as R. v. Calder and R. v. 

Sparrow. Aboriginal rights have been interpreted to include a range of cultural, social, political, and 

economic rights including the right to land, as well as to fish, to hunt, to practice one’s own culture, 

and to establish treaties.1 

Section 35 also recognizes that Aboriginal rights are “existing.” The Supreme Court of Canada has 

stated that this means that any Aboriginal rights that had been extinguished by treaty or other legal 

processes prior to 1982 no longer existed and therefore are not protected under the Constitution.2 The 

significance of the term “existing” was further clarified in the case of R. v. Sparrow: 

Section 35(1) applies to rights in existence when the Constitution Act, 1982 came into effect; it does 

not revive extinguished rights.  An existing aboriginal right cannot be read so as to incorporate the 

specific manner in which it was regulated before 1982.  The phrase “existing aboriginal rights” must 

be interpreted flexibly so as to permit their evolution over time.3 

The Constitution Act recognizes Indian, Inuit and Métis as all Aboriginal with existing rights, and that 

recognition has been further defined for each group (as, for instance, for Métis in the decision). 
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Aboriginal rights in general are based on the continued occupation of lands by Aboriginal peoples since 

before European settlement. 

Section 35 falls outside of the Charter of Rights and Freedoms, and it begins Part II of the 

constitution. This allows Section 35 to be exempt from the “notwithstanding clause” that applies to the 

Charter. In other words, the federal government cannot override Aboriginal rights. 

The fight for Section 35 

Section 35 of the Constitution Act, 1982 was not included in Prime Minister Pierre Trudeau’s initial 

proposal for patriation in 1980. Aboriginal Canadians had not been consulted about the new 

constitution, and there was initially very little reference to Aboriginal rights. Aboriginal groups across 

Canada became concerned that, with the transfer of constitutional powers from Britain to Canada, 

established agreements affirming Aboriginal rights and title would no longer hold legal weight. 

Aboriginal groups were also concerned that they would no longer be viewed as autonomous decision-

makers on a federal level, and they saw the potential for the patriation to be yet another 

assimilationist policy, much like the 1969 White Paper, also proposed by the Trudeau government. 
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